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FEDERAL INJUNCTION AGAINST 
STATE STATUTES WELL 
REGULATED 
Pending the application for an inter- 
locutory injunction against the execution 
of a State statute by a State officer, or of 
an administrative board of the State pur- 
suant to a State statute on the ground of 
federal unconstitutionality, a single Fed- 
eral Judge (Jud. Code § 266) may grant a 
restraining order, to be in force until the 
hearing on the injunction by three judges, 
as provided by statutes. There his fune- 
tioning ends. A single judge has not the 
power to grant an interlocutory injunction 
after action by the three judges, denying 
the application, in order to preserve the 
status quo on appeal. The facts are that 
District Judge Foster, sitting alone, made 
an order in the District Court allowing 
the appeal, granted a supersedeas and con- 
tinued the original restraining order made 
by him before the hearing by the three 
judges, until the appeal could be deter- 
mined, in order to maintain the status quo. 
Certainly a reasonable interpretation sup- 
ported the action of the District Judge, 
but, as we shall sce, it was contrary to a 
new and most highly commendable policy 
fixed by the Federal Supreme Court in an 
effort to effectuate a manifest Congressional 

intention. 

In denying this power in a single Dis- 
trict Judge, the Chief Justice sharply drew 
a distinction that will prove comforting to 
the States and must be borne in mind by 


lawyers. Said he (Cumberland Co. v. 
Louisiana, 4 U. S. Sup. Crt. Ad. Op. 
(1922, 23), p. 97. 8): ‘‘Equity rule No. 


74 which authorizes a justice or judge who 
took part in a decision of an equity suit 
granting or dissolving an injunction, to 
make an order suspending, modifying or 





restoring the injunction pending the ap- 
peal, upon proper terms, does not apply to 
such an appeal, or such a case as this. This 
appeal is not from a final decree. It is a 
special proceeding in which the power of a 
single judge is definitely limited.’’ 

The reason given by the Chief Justice 
will aid counsel in the mental weighing 
now necessary in preparing for an attack 
upon a State law in a Federal court. ‘‘The 
wording of the section (§ 266 Jud. Code) 
leaves no doubt that Congress was, by pro- 
visions ex industria, seeking to make in- 
terference by interlocutory injunction from 
a Federal court with the enforcement of 
State legislation regularly enacted and in 
course of execution, a matter of the ade- 
quate hearing and the full deliberation 
which the presence of three judges, one of 
whom shall be a Circuit Justice or Judge, 
was likely to secure. It was to prevent the 
improvident granting of such injunctions 
by a single judge, and the possible unnec- 
sary conflict between Federal and State 
authority, always to be deprecated.’’ 

In applying this splendid governmental 
principle, the Chief Justice went to the ex- 
tent of asserting that the District Judge 
who granted a preliminary restraining or- 
der could not subsequently set aside his 
own order. The District Judge had fully 
exhausted his power as is made later on to 
appear. The three judges composing the 
special court thereafter have exclusive con- 
trol and jurisdictiom over the subject mat- 
ter even as to perfecting an appeal. ‘‘We 
are of opinion,’’ said the Court, ‘‘that a 
single judge has no power, in view of § 
266, to affect the operation of the order 
of the Court constituted by the three 
judges granting or denying the interlocu- 
tory injunction applied for.’’ This unan- 
swerable reason is then given: ‘‘To hold 
that he may grant a temporary injunction 
varying the order of the three judges would 
be to make the legislation a nullity, and 
work the result that Congress was at great 
pains to avoid.’’ 
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Then how may the status quo be assured, 
pending the appeal? Whatever is done 
must be the act of the three judges compos- 
ing the Court. Moreover, ‘‘a discussion in 
conference of the judges as to the granting 
of an injunction pending an appeal, before 
it is applied for, does not supply what is 
needed to give efficacy to such order by a 
single judge. Compliance with the statute 
requires the assent of the three judges, 
given after the application is made, evi- 
denced by their signature, or an announce- 
ment in open court, with three judges sit- 
ting, followed by a formal order, tested as 
they direct.’’ Notice to opposing counsel 
of the intention to move the Court is also 
necessary, except in extraordinary cases, 
and it is assumed must be suitably evi- 
deneed of record or sufficient reason shown 
for its absence. 

The procedure in the case is most inter- 
esting in this respect. Counsel contended 
that the three judges composing the Court 
had passed upon the injunction order ac- 
tually signed only by Judge Foster, the 
District Judge, because ‘‘the question of 
supercedeas was a matter of discussion 
among the Court, composed of three 
judges.’’ One of the three wrote a letter 
approving of it, but believed it to be a 
matter lying with the local District Judge 
and therefore, in fact, did not act, what- 
ever his views. The other District Judge— 
Clayton—never acted at all after that as, 
no doubt, under the circumstances he was 
not called upon. It seems necessary there- 
fore to present a formal order to the three 
judges, ready for their respective signa- 
tures, that may be affixed wherever found, 
in the event they may not be conveniently 
assembled. Discretion would be the better 
part of common sense, under the ruling, 
to arrange the supersedeas immediately at 
the econelusion of the trial, if an opinion 
then be handed down. 

There is another thought giving color to 
this far-reaching opinion. Manifestly, an 
injunction pending the appeal was sought 
at the hands of the Federal Supreme 





Court, but that, too, was denied on the 
highest discretionary grounds, with the 
greatest possible deference to the special 
court of three judges, thought by Congress 
to be necessary, and a keen regard for the 
intention of Congress. The parties were 
sent back to the special court for any relief 
to which they felt themselves entitled. Said 
the Chief Justice: ‘‘The Court which is 
best and most conveniently able to exercise 
the nice discretion needed to determine this 
balance of convenience is one which has 
considered the case on its merits.’’ 

So, Congress having set up a special 
court to meet an unusual political condi- 
tion, for that is what a conflict between tlie 
Federal and State governments eventually 
becomes, the nation’s great Tribunal has 
gone the whole distance in effectuating its 
complete functioning. Not only is the pos- 
sibility of interference by the local District 
Judge done away with, but the Supreme 
Court itself served notice that it will with- 
hold its own powerful hands, except in 
“exceptional cases.’’ The Special Court of 
three judges may be said to have all the 
power intended by Congress for a special 
purpose and an expectant people are per- 
mitted to observe its untrammelled man- 
agement of the delicate, sensitive and diffi- 
cult issues arising out of our dual form of 
government, always productive of comment 
seasoned with the essence of wormwovod 
and gall. The fact that one is willing to 
give his life for his government does not 
connote a muteness of criticism of :ts 
operation. 

One never felt more like congratulating 
the Republic upon the personnel of a Court 
selected to pass in judgment upon the Gis- 
putes of both government and people, for 
the opinion was unanimous. It is the work 
of statesmen as well as of judges. Many 
will reeord the case as alandmark. Con- 
application of the rules of procedure, in 
such case made and provided. Some stu- 
dents will observe only an application of 
technical pleading, because of the absenve 
of evidence of record of the participation 
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of the three judges upon application for 
an appeal and supersedeas. But the stu- 
dent of government will go deeper and 
will record the case as a landmark. Con- 
gress must feel obliged to appreciate the 
nice consideration and helpful interprcta- 
tion given by its co-ordinate department 
of government to an effort to facilitate the 
proper administration of justice and sup- 
ply a remedy for bitter local complaints, 
fast growing into governmental dangers. 
These are some of the real results that ob- 
viously protrude themselves out of the un- 
vocal printed lines. But this case will be 
productive of pleasurable comment by fu- 
ture generations of students of governmunt. 
THomAs W. SHELTON. 








NOTES OF IMPORTANT DECISIONS 


EFFECT OF DISSOLUTION OF CORPOR- 
ATE LESSEE FOR NON-PAYMENT OF 
LICENSE.—The case of Capital Garage Co. v. 
Powell, 118 Atl. 524, decided by the Supreme 
Court of Vermont, states the rule that, as to 
lessor, where a corporation lessee fails to pay 
its license tax, the lease is not terminated, 
since, if this non-payment effects dissolution, 
the stockholders succeed to the corporate prop- 
erty. The Court cites Cummington Realty 
Assn. v. Whitten, 239 Mass. 313, 132 N. E. 53, 
17 A. L. R. 527 and note on page 532. 


RECEIPT OF DIVIDENDS BY PLAINTIFF 
HELD NOT A RATIFICATION OF PUR- 
CHASE OF STOCK PREVENTING RESCIS- 
SION FOR FRAUD.—In holding as stated in 
the above heading the Supreme Court of 
Nebraska, in Johnson v. Nebraska Bldg. & Inv. 
Co., 190 N. W. 590, stated the facts and law 
of the case as follows: 


“Finally, it is urged that plaintiff lost any 
right to rescind because she accepted three 
dividends after knowledge of the fraud. The 
evidence shows that about July, 1919, two 
months after the purchase, plaintiff heard 
from several persons that ‘this company 
wasn’t any good,’ but ‘I let it go until they 
stopped paying dividends,’ that it would 
have been all right if she got the dividends, 
and in July, 1920, she put the matter in the 
hands of Mr. Godfrey, a lawyer. With each 
dividend payment she: received a letter and 





semi-annual statement, in which the business 
of the company was shown to be in thriving 
condition, containing such expressions as 
‘The future of the company was never 
brighter, and we are glad you are in posi- 
tion to share in our prosperity which is your 
prosperity’ (July 1, 1919), ‘Business is excel- 
lent,” ‘Our prosperity is your prosperity’ 
(January 1, 1920), ‘On January 1, 1920, the 
value of each share was increased to $112’ 
(February 5, 1920), and many more highly 
colored statements, all of which undoubtedly 
had a tendency to allay plaintiff’s suspicions 
and delay action upon her part. She never 
had any knowledge of the real facts until 
shortly before this suit was brought in Octo- 
ber, 1920. We think that, by these acts of 
defendant, plaintiff was lulled into a belief 
of false security, and that, under these cir- 
cumstances, the receipt of the dividend 
should not be considered a ratification of 
the transaction. Rhines v. Skinner Packing 
Co., 108 Neb. —, 187 N. W. 874.” 


BUSINESS OF RAILROAD CHECKROOM 
NOT INTERSTATE.—The business of a rail- 
road station checkroom is held, tn Denver 
Union Ter. R. Co. v. Cullinan, 210 Pac. 602, 
decided by the Supreme Court of Colorado, not 
to be interstate, under section 1 of the Inter- 
state Commerce Act which provides that it shall 
not apply to “storage or handling of property 
wholly within one state.” In part the Court 
said: 

“It is next contended that this limitation 
is valid under an order of the Director Gen- 
eral of Railroads which was extended up to 
and including September 20, 1920, by the 
United States Transportation Act of that 
year (41 Stat. 456). The President of the 
United States took over the railroads under 
Act Cong. of August 29, 1916, c. 418 (U. S. 
Comp. St. § 1974a), and his proclamation was 
issued December 28, 1917. The act of 1920 
terminated federal control on March 1, save 
as to ‘regulations and practices on lines’ sub- 
ject to the Interstate Commerce Act (24 
Stat. 379). Section 1 of that act (4 Fed. 
Stat. Ann. 337 [U. S. Comp. St. § 8563]) 
provides that it shall not apply to the ‘re- 
ceiving, delivering, storage, or handling of 
property wholly within one state.’ If there- 
fore, the business of defendant was properly 
taken over under the act of Congress and 
the presidential proclamation (which ques- 
tion we find it unnecessary to decide), such 
federal control terminated prior to the date 
when the cause of action herein arose.” 
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AUTOMOBILE THEFT INSURANCE 
By C. P. Berry 


Scope of Article—It is intended to 
treat in this article questions only that are 
peculiar to this class of insurance. Such 
questions as notice and proof of loss, 
amount of recovery, prohibited use, ete., 
being common to a number of kinds of in- 
surance, are not treated. An exception to 
this will be noted in the subdivision de- 
voted to Insurable Interest, Title, ete. 

Definitions —‘‘The words ‘theft,’ ‘rob- 
bery,’ and ‘pilferage’ all describe some 
form of larceny. ‘Theft’ is a popular term 
for lareeny; ‘robbery’ is larceny from the 
person, accompanied by violence or by put- 
ting in fear; while ‘pilferage’ means steal- 
ing, or petty lareeny.’’2 

It has been judicially declared that the 
words ‘‘theft,’’ ‘‘robbery’’ and ‘‘pilfer- 


age’’ are well understood, and that they ! 


are used in insurance policies in their 


common and ordinary meaning.” 


NOTE—“The usual and ordinary meaning of 
these words, involving the wrongful and fraud- 
ulent taking and carrying away of the article 
stolen, should have application.” Gunn v. 
Globe & R. F. Ins. Co., 24 Ga. App. 615, 101 S. 
E. 691 (1919). 


‘“Theft,’? as used in a policy of insur- 
ance, is said to be synonymous with lar- 
ceny. It does not include every unlawful 
taking, and some eases hold that it does not 
inelude larceny by trick and device.® 

‘*Pilferage’’ has but one meaning, and 
is some form of stealing.* 

Under the Penal Code of Texas (1911, 
art. 1348), defining theft by a bailee, where 
automobile dealers permitted a prospective 
purchaser to take an automobile in order 
that he might learn to drive it pending the 
collection of his check for the purchase 
price or the receipt of information by them 


(1) Ledvinka v. Home Ins. Co., Md., 115 Atl. 


596, 19 A. L. R. 167, 94 C. L. J. 175. Also, Illinois 
Automobile Ins. Exch. v. Lae my Motor Sales 
Co., Ala., 92 So. 429, 95 C. J. 284. 

(2) Stuht v. Maryland ue c. Ins. Co., 90 Wash. 
579, 156 Pac. 557. 

(3) Phoenix Assur. Co. Eppstein, 73 Fla. 991, 
75 So. 537, L. R. A. 1917F, 540 (1917); ——s Fire 
Ins. Co. v. Wimbish, 12 Ga. App. 712, 78 S. 265. 
The folowing case relates to larceny by han: 
Delafield v. London & L. F. Ins. Co., 177 App. Div. 
* 477, 164 N. Y. Supp. 221. 

(4). Felgar v. Home Ins. Co., 207 Ill. App. 492. 








that it was good, his appropriation of the 
car amounted to ‘‘theft,’’ within a policy 
insuring the dealers against theft.5 

Elements of Theft Etc.—The elements of 
what constitutes a larceny must be deter- 
mined by the principles of the common law 
and, of course, include a felonious intent. 
The plaintiff has obviously no cause of 
action against the insurance company, even 
though he has been wrongfully deprived of 
his property, unless he has been so deprived 
of his property feloniously.® 

NOTE—There must be an intention to steal. 
Stuht v. Maryland M. C. Ins. Co., 90 Wash. 576, 


156 Pac. 557; Hartford Fire Ins. Co. v. Wim- 
bish, 12 Ga. App. 712, 78 S. E. 265. 


Where, therefore, an automobile is taken 
by one under an honest belief that he is 
entitled to its possession, even though he 
obtains possession by a threat, the felonious 
intent is lacking, and there is no theft or 
robbery.” 

The intent which must be present at the 
time of taking, is the criminal intent to 
deprive the owner of his property, not 
temporarily, but permanently.§ 

Where the seller’s instructor, who had 
been sent to instruct the insured how to 
operate the automobile, after starting to 
return, used the car for his own purposes, 
and wrecked it, the instructor’s acts, while 
an abuse of confidence placed in him, did 
not amount in law to larceny, in the ab- 
sence of evidence of an intention to steal 
the ear, so that the loss of the car was not 
covered by a theft policy.® 

Where an automobile, which the owners 
had placed in a paint shop, was taken 
from the shop by two employees of the 
shop owner, without the consent of any- 
one, and used for the purposes of a joy- 
ride, during which time it was damaged, 
it was held that no recovery could be had 
under the policy, the Court in part, say- 
ing: ‘‘The fact that the taking was alto- 
mm. £ oeg ag ae v. a tess -Signor 

(6) Rush v. Boston Ins. Co., 88 Misc. 48, 150 N. 
Y. Supp. 4657. 

(7) Phoenix Assur. Co. v. Eppstein, Fla., 75 So. 
537, L. R. A. 1917 F, 540; Rush v. Boston Ins. Co., 
88 Misc. 48, 150 N. Y¥. Supp. 457. 

(8) In re Mutchler, 55 Kan. 164, 40 Pac. 283. 


(9) — v. Home Ins. Co., Md., 115 Atl. 
596, 94 C. L. J. 176. 
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gether wrongful, and that it was the inten- 
tion of the employees to appropriate the 
ear to their own use during the ride, and 
to that extent to deprive the owners of 
their property, are not sufficient to con- 
stitute their acts larceny. They must have 
had a criminal intent—the intention to 
steal the car, without which the act of 
taking, however reprehensible and wrong- 
ful, amounted only to a trespass or a civil 
wrong. ’’2° 

An automobile was kept at a garage, and 
one evening about eight o’clock several 
boys took it out, unlawfully and without 
the consent of anyone, for the purpose of 
taking a joy ride. While so using the car 
they drove it into a fence and wrecked it, 
and abandoned it where it was wrecked. 
It was held that there was no intent to 
steal the ear, and that, consequently, no 
recovery could be had under the policy.14 

An automobile was taken from the own- 
er’s garage by some unknown person, and 
was returned so damaged as to necessitate 
repairs to various parts, and with some 
tools missing. It was held that such loss 
and damage were not covered by the 
policy. 

Taking an automobile from a barn, with- 
out the knowledge of the owner, but under 
elaim of ownership, and placing it in an- 
other barn in another part of the city, did 
not constitute ‘‘direct loss by burglary, 
theft or lareeny.’’1% 

Steal, Stealing—A _ policy insuring 
against theft, robbery, or pilferage, ex- 
pressly excluded wrongful conversion or 
secretion by a mortgagor or vendee in pcs- 
session under mortgage, conditional sale, 
or lease agreement. There was a letter 
written by the company to the insured, and 
forming a part of the policy, which read 
as follows: 

‘*T wish to advise you that the Inter- 
national Indemnity Company will from 
(10) Valley Merc. Co. v. St. Paul F. & M. Ins. 

Co., 49 Mont. 430, 143 Pac. 559, L. R. A. 1915B, 327, 
Ann. Cas. 1916A, 1126. 

(11) Michigan Com’c’l Ins. Co. v. Wills, 57 Ind. 
App. 256, 106 N. EB. 725. 

(12) Felgar v. Home Ins. Co., 207 Ill. App. o. 


(13) Bigus v. Ry Coast Cas. Co., 145 Mo. 
App. 170, 129 S. 982. 





this date extend policies on all cars in 
which you may have an equity to cover 
any claims arising under the following 
conditions: * * * Third: If the con- 
ditional buyer of an automobile, or any 
member of his immediate family, should 
steal any automobile insured under our 
policies, and thereby commit a felony, 
upon warrant being secured for the ar- 
rest of such party or parties, the com- 
pany hereby agrees that your equity in 
any automobile insured by this com- 
pany will be fully protected.’’ 


The Court construed these provisions as 
covering the embezzlement or unlawful con- 
version by a vendee in possession under a 
conditional sale agreement and in this re- 
spect, said: 

‘‘In the present case, we think that 
when the word ‘steal’ was accompanied 
by the qualifying words, ‘by a condi- 
tional buyer,’ these qualifying words 
clearly extended the word ‘steal,’ so as 
to make it include embezzlement, a crime 
which is consistent with the legal right 
of possession in the vendee under a ecn- 
ditional contract of purchase. Further- 
more, if the contract contained in said 
letter be construed as appellant desires, 
merely to cover a technical theft by a 
conditional purchaser, or, as stated by 
the appellant, ‘only to cover a case where 
there was a felonious intent at the time 
that the automobile purchaser acquired 
possession,’ then the owner was already 
protected against such a situation by the 
policy proper, and without the addition 
of the letter of June 8, and therefore 
the portion of the contract contained in 
the letter is meaningless and useless; for 
the policy itself provides against theft 
by any and every one, excepting only 
persons in the assured’s household or 
employment. There is no exception made 
as to theft by one having a conditional 
contract of purchase, and, if we concede 
the possibility of such an offense, then 
no exception is made of it in the policy. 
The only thing that is excepted with re- 
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gard to the conditional purchaser is 
‘wrongful conversion.’ Therefore it ap- 
pears that, if the letter of June 8 added 
any protection against the actions of the 
conditional purchaser, it must have been 
by making inoperative this exception 
against wrongful conversion. We there- 
fore agree with the trial court in iis 
holding that the contract was intended 
by the parties to cover unlawful conver- 
sion by the vendee.’’!4 
NOTE—“The term ‘steal’ is commonly used 
in indictments for larceny, and denotes a com- 
mission of theft; but, in a popular usage, ‘steal- 
ing’ is a wider term than larceny, inasmuch as 
it may include unlawful appropriation of things 


which are not technically a subject of larceny.” 
Black’s Law Dictionary. 


NOTE—Although the word “steal” ordinarily 
imports larceny, it may be shown to import a 
charge of embezzlement. Taylor v. Short, 40 
Ind. 511. The word “steal” can be shown, in 
the connection in which it is used, not to im- 
port larceny. 26 Am. & Eng. Ency. of Law (2d 
Ed.) 770; Dunnell v. Fiske, 52 Mass. (11 Metc.) 
551, 554. 


Conversion.—The fraudulent conversion 
of an automobile to his own use by a bailee 
in possession of the car for the purpose of 
repairing it, was held not to be covered by 
a policy insuring against theft, robbery or 
pilferage. 

‘The usual and ordinary meaning of 
these words, involving the wrongful and 
fraudulent taking and carrying away of 
the article stolen, should have applica- 
tion, and the reasonable intention of the 
contract should not be extended to cover 
the fraudulent conversion by a bailee of 
the property so intrusted. The true and 
manifest intent and spirit of the con- 
tract should not be so technically con- 
strued as to require that it partake of 
the nature of a blanket fidelity bond 
guaranteeing the integrity of all such 
persons as may be intrusted by the 
owner with the possession and control of 
the article covered by the policy of in- 
surance. ’’5 


(14) Buxton v. International Ind. Co., Cal. App., 
191 Pac. 84. 

(145) Gunn v. Globe & R. F. Ins. Co., Ga. App., 
101 S. E. 691. 





An automobile was delivered by the 
owner to another under an agreement that 
the latter should sell the car, and after 
such sale pay to the owner $700 in full pay- 
ment of same. He sold the ear for $400, 
and the owner brought suit to recover un- 
der his policy insuring against theft, rob- 
bery or pilferage. It was held that this 
was not covered by the policy, in view of a 
statute which provided: ‘‘When goods are 
delivered to the buyer ‘on sale or return,’ 
or on other terms indicating an intention 
to make a present sale, but to give the 
buyer an option to return the goods instead 
of paying the price, the property passes to 
the buyer on delivery, but he may revest 
the property in the seller by returning or 
tendering the goods.’’?® 

The owner of an automobile loaned it to 
another for a specific purpose and to go 
to a certain place. The borrower went be- 
yond the place designated, and abandoned 
the machine in a badly damaged condition 
in a remote section of a distant State, and 
did not notify the owner where it could be 
found. It was not recovered until six or 
seven weeks after it should have been re- 
turned. It was held that there was a con- 
version of the machine, and that the dam- 
age came within the terms of a policy in- 
suring against loss or damage occasioned 
by theft, robbery or pilferage.*” 

Trick, Deceit, Device, Swindle——Proof 
of the taking by trick and device would 
justify an inference of felonious intent, 
but it has been held that it would be com- 
pletely rebutted by proof tl.at the person 
gaining possession of the car honestly be- 
lieved he was entitled to it.1§ 

Under a policy insuring against ‘‘thefi, 
robery or pilferage,’’ the act of a swindler 
by which the owner of the insured prop- 
erty is swindled out of it through false pre- 
tenses or other fraudulent trick or device 
with the preconceived intent and plan of 
the swindler not to pay for it, was held to 

(16) Siegel v. Union Assur. Socy., 90 Misc. 550, 
153 N. Y. Supp. 662. 

(17) Federal Ins. Co. v. Hiter, 164 Ky. 743, 176 
S. W. 210, L. R. A. 1915B 575. 


(18) Rush v. Boston Ins. Co., 88 Misc. 48, 150 
N. Y. Supp. 457. 
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be a species of theft for which the insur- 
ance company is liable.19 

It has been held that the act of a swin- 
dler who deprived the insured of an auto- 
mobile by means of a preconceived plan 
which involved impersonation, misrepre- 
sentation, and fraud, was a species of 
‘‘theft’’ for which the insurance company 
was liable.*° 


NOTE—The following is taken from the 
above cited case: “Was plaintiff’s loss within 
the terms of the insurance policy? Our crimi- 
nal law defines stealing and obtaining property 
by false pretenses as distinct offenses, although 
the punishment for each’ is the same. Gen. 
Stat. 1915, §§ 3467, 3448, 3449. It may well be 
that in a prosecution for the crime narrated the 
strict rules of our criminal law would require 
that the swindler be charged with the latter 
offense rather than the former. But it cannot 
be said that the contract of insurance was 
drawn to fit the narrow limitations of the Kan- 
sas Crimes Act. In the analogous case of Grain 
& Supply Co. v. Casualty Co., 108 Kan. 370, 
195 Pac. 978, 16 A. L. R. 1488 and note, where 
the action was against a fidelity company to 
reimburse plaintiff ‘for such loss of money, 
securities and personal property * * #* 
which the employer shall have sustained by 
reason of any act or acts constituting larceny 
or embezzlement, committed by the employe,’ 
it was held that acts constituting embezzlement 
were not to be construed under the strict rules 
of local criminal law, but that— 

“‘*The bond is to be interpreted in the light 
of its nature as a contract of insurance, in 
view of its purpose as such, and with a con- 
siderable degree of liberality in favor of the 
insured and against the insurer by reason of 
its having framed the contract. A risk fairly 
within its contemplation is not to be avoided 
by any nice distinction or artificial refinement 
in the use of words. The term “embezzlement” 
must be deemed to have been used in its gen- 
eral and popular sense rather than with 
specific reference to the precise definition of 
the local statute.’ 108 Kan. 382, 383, 195 Pac. 
978, 980 (16 A. L. R. 1488).” 


In the last cited case the Court, in part, 
said : 

‘“‘The prevailing rule is that any 
scheme, whether involving false pre- 
tenses or other fraudulent trick or de- 
vice, whereby an owner of property is 
swindled out of it with the preconceived 
intent of the swindler not to pay for it, 
is classed as larceny and is punished ac- 
cordingly. Here the swindler planned 
to fraudulently get possession of the 
(19) Overland-Reno Co. v. International Indem- 

nity Co., Kan., 208 Pac. 548. 


(20) Hill v. Northern River Ins. Co., Kan., 207 
Pac. 205, 95 C. L. J. 179. 





plaintiff’s property with intent to de- 
prive him of it without his consent. The 
swindler’s pretense that he was Ben Cole, 
and the exhibition of Cole’s union ecard 
and check book, his delaying the deal 
until after banking hours, ete., were 
merely the means which he used to ob- 
tain possession of the car and deprive 
the owner of it. So, too, the taking of 
the car out of Cowley county was a 
fraudulent taking of possession with in- 
tent to deprive the owner of it. Plaintiff 
never freely consented to sell the auto- 
mobile to any person except the real Ben 
Cole. He never consented to part with 
his title without full payment. He never 
consented to anybody’s possession of the 
car except within the limits of Cowley 
eounty.’’ 


Where the owner sold his ear and, to 
secure the purchase money notes, took a 
mortgage on it and a purported mortgage 
on property which the buyer falsely repre- 
sented that he owned, and later the buyer 
abandoned the ear in a damagaed condition 
and disappeared, the insurance company 
was not liable.* 


NOTE—“At common law, if one secures the 
possession of a chattel, not the title thereto or 
a special property therein, by or with the con- 
sent of the owner, through a fraudulent trick 
or device, then intending to steal the chattel, 
it is larceny. Savage v. State, 15 Ala. App. 
168, 170, 72 South. 694; Frazier’s Case, 85 Ala. 
17, 4 South. 691, 7 Am. St. Rep. 21; 25 Cye. 
pp. 40-42. 

“Subject to exceptions not presently impor- 
tant the doctrine is well established that, where 
the owner intends to transfer, not the posses- 
sion merely, but also the title to the property, 
although induced thereto by the fraud or fraud- 
ulent pretenses of the taker, the taking and 
earrying away do not constitute theft or lar- 
ceny. Though the transaction is voidable at 
the election of the defrauded seller, the passing 
of the title to the chattel sold effects to prevent 
the act of the buyer from constituting theft 
or larceny of the goods of another. Kellogg v. 
State, 26 Ohio St. 15, 19; 2 Bishop’s Cr. Law 
(8th Ed.), pp. 475, 476; Black’s Case, 83 Ala. 
81, 83, 3 South. 814, 3 Am. St. Rep. 691; Light- 
man v. Boyd, 132 Ala. 618, 619. 620, 32 South. 
714; Butler v. State, 91 Ala. 87, 9 South. 191; 
Wilson’s Case, 1 Port. 118; Wharton’s Cr. Law 
(11th Ed.), §§ 1126, 1206; Freeman’s Notes, 57 
Am. Dec. 278, 279, 285” 


(21) Illinois Automobile Ins. Exch v. Southern 
Motor Sales Co., Ala., 92 So. 429, 95 C. L. J. 234. 
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It has been held that ‘‘theft’’ does not 
inelude larceny by trick and device, where 
to commit the offense it was necessary to 
deceive the insured by obtaining posses- 
sion of the car through a written agreement 
to sell it for him.2* However, the Court, 
in Illinois Automobile Ins. Exch. v. South- 
ern Motor Sales Co. declared that the 
Delafield case ‘‘is not acceptable author- 
ity.’’ And in Hill v. Northern River Ins. 
Co.** the Court, referring to the Delafield 
ease, said: ‘‘It seems that this New York 
ease may have had several features to dis- 
tinguish it from the one before us; but, 
whether it had or not, it does not per- 
suade us to abandon the reasoning of our 
own analogous case, nor of the other cases 
which we have mentioned, nor does it 
shake our conviction that the case at bar 
was correctly decided.’’ 

‘‘Wrongful Abstraction.’’—As kindred 
to this general subject, mention might be 
made of a case involving the question of 
liability under a bond indemnifying 
against ‘‘wrongful abstraction.’’ The 
bond was to indemnify an employer against 
loss through an employee’s fraud, dis- 
honesty, forgery, theft, embezzlement, or 
wrongful abstraction. It was held that 
such bond covered the conduct of an em- 
ployee taking his employer’s automobile for 
a personal mission, contrary to the em- 
ployer’s orders, during which use the car 
was stolen.*® 

The following is quoted from the Court’s 
opinion in the case referred to: 

‘*Appellant contends that such words 
must be construed to mean an abstraction 
with intent to defraud or injure appel- 
lee, which the paragraph of complaint 
under consideration does not show. We 
are unable to agree that such words 
must necessarily be given the meaning 

for which appellant contends. While a 

wide range of meaning is given to the 

words ‘wrongful’ and ‘abstraction’ in 

(22) Delafield v. London & L. F. Ins. Co., 177 
App. Div. 477, 164 N. Y. Supp. 221. 

(23) Ala., 92 So. 429, 95 C. L. J. 234. 

(24) Kan., 207 Pac. 205, 95 C. L. J. 179. 


(25) Fidelity & Casualty Co. v. Blount Plow 
Wks., Ind. App. 136 N. E. 559. 





‘the various dictionaries and encyclo- 


pedias, we find that the former is said to 
imply the infringement of some right, 
and may result from disobedience to law- 
ful authority, while the latter means to 
withdraw, remove or take away. In the 
instant case there is such a showing of a 
withdrawal or removal of appellee’s au- 
tomobile by said Sale, as to amount to 
an infringement of its right. 

‘‘Appellant, in an effort to lead the 
Court to a different conclusion, has cited 
the fact that cextain dictionaries define 
the word ‘abstract,’ when used as a verb, 
as meaning: To remove secretly; hence 
to purloin. The act, operation, or 
process of drawing or dragging away, or 
otherwise withdrawing any material 
things, especially by surreptitious means, 
as ‘The abstraction of the purse by the 
pickpocket was cleverly managed.’ But 
conceding that it may be used with such 
meaning, it may, nevertheless, be used 
with the meaning first above stated, so 
that the most that ean be said is that 
‘wrongful abstraction’ may be used with 
or without a dishonest or criminal signi- 
fication. This being true, under the rule 
stated above, we must give such words 
the meaning most favorable to appellee, 
unless other portions of the bond dis- 
elose that they were used with a con- 
trary meaning. 

**Tt will be observed that the bond re- 
cites the acts of said Sale, for which ap- 
pellant would be liable, in the event loss 
results therefrom, and after enumerat- 
ing fraud, dishonesty, forgery, theft, and 
embezzlement, adds the words ‘wrongful 
abstraction.” From this fact we may as- 
sume that the parties after using the 
words ‘fraud’ and ‘dishonesty,’ which 
imply an evil purpose, and the words 
‘forgery,’ ‘theft’ and ‘embezzlement,’ 
which imply a criminal intent, desired to 
use an expression which implied neither, 
and hence chose the words ‘wrongful ab- 
traction’ to cover the acts of said 
Sale, resulting in loss to appellee, 








Vol. 96 


CENTRAL LAW JOURNAL 





101 








which were merely done without right. 

We may assume that appellant prepared 

the bond in suit, and that it knew the 

various meanings, and shades of mean- 
ing, in which the words in question are 
defined and used, and with such knowl- 
edge used the same, without the quali- 
fying clause, ‘amounting to lareeny or 
embezzlement.’ Had such a qualifying 
clause been used, the question we are 
now considering would be an easy one. 

The contract, however, is not so written. 

So to limit it by construction would be 

to write something into it which was 

omitted when the same was prepared, a 

thing we are not permitted to do.’’ 

By Person Not in Employment, Etc., of 
Assured.—Automobile theft policies gen- 
erally insure against ‘‘loss by theft, rob- 
bery, or pilferage, by persons not in the 
employment, service or household vf the 
assured.’’ 

To be in the service or employment of 
the assured, within the meaning of this 
provision, it is essential that the person 
taking the car must have been subject to 
the control and direction of the assured 
and bound to render personal service to 
him.*® 

Accordingly, the company was liable 
where the theft was committed by an em- 
ployee of a public garage keeper at whose 
garage the owner kept his ecar.?7 

So, where an automobile was stolen from 
a garage owned by a corporation of which 
the assured was president, and an em- 
ployee of the corporation was implicated 
in the theft, the company was not exempt 
from liability under this clause.”® 

The general definition of ‘‘household,’’ 
when used as a qualifying word, is pertain- 
ing or belonging to the house or family.?9 


NOTE—In Re Lambson, 14 Fed. Cas. 1047, it 
is said the term “household” includes all the 
dwellers in a house under the common control 
of one person. 21 Cyc. 1113. 


Schmid v. Heath, 173 Ill. App. 649. 

(27) Schmid v. Heath, 173 Ill. App. 649. 

(28) Callahan v. London & L. Fire Ins. Co., 98 
Misc. 589, 163 N. Y. Supp. 322. 

(29) Alsup v. Jordan, 69 Tex. 304, 6 S. W. 831, 
5 Am. St. Rep. 53: Huston v. State Ins. Co., 100 
Iowa, 402, 69 N. W. 674; Arthur v. Morgan, 112 
U. S. 495, 5 Sup. Ct. 241, 28 L. Ed. 825. 





(26) 





A nephew paying a visit of two or 
three days to his uncle, was a person in 
the latter’s household, within the meaning 
of a theft policy, excepting from the in- 
surer’s liability theft by a person ‘‘in the 
assured’s household.’’ 


‘‘The policy in this ease covered by its 
terms and excepted from its operation 
‘any person or persons in the assured’s 
household, or in the assured’s services or 
employment.’ The appellant testified 
that his nephew was given the freedom 
of the household, and it was while there 
he went to his uncle’s room, at night, 
stole the switch key from his pocket, and 
obtained the car from the public garage. 
As stated by the appellee in its brief, he 
was obliged to be in the house in order to 
get the key, and possession of the key 
was necessary in order to obtain the ear. 
The testimony shows that the theft was 
committed by a person in the assured’s 
household, and by the appellant’s nephew 
while he was living for a short time in 
his uncle’s home.’’8° 


NOTE—“The object and purpose. of an excep- 
tion like the one we are here dealing with in 
this policy was to guard the company against 
liability for such thefts as we have in this 
case, and to prevent fraud and collusion by 
and between the assured and persons in a 
household or in the assured’s services or em- 
ployment.” Rydstrom v. Queen Ins. Co, Md., 
112 Atl. 586, 14 A. L. R. 212 (1921). 


In an action on a policy which con- 
tained this clause, it was held that the 
answer, alleging that the insured employed 
certain persons to sell his ear, and that, 
when they sold it, they were in the employ 
of insured, stated a good defense.** 

The company is not exempt under this 
clause where the conditional buyer of a 
machine stole it; the policy insuring the 
separate interest of the seller.** 

The burden is on the assured to prove 
by a preponderance of the evidence that the 
loss or damage occurring in this way was 


Rydstrom v. Queen Ins. Co., Md., 112 Atl. 


212 (1921). 


(30) 
585. 14 A. I. R 


(31) Delafield v. London & L. F. Ins. Co., 177 
App. Div. 477, 164 N. Y. Supp. 221 (1917). 

(32) Neal, C. & N. Co. v. Liverpool & L. & G. 
Ins. Co., 178 App. Div. 730, 165 N. Y. Supp. 204 
(1917). 
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occasioned by some person other than those 
noted in such exception.** 

Theft by Conditional Buyer—A policy 
covering a motorcycle was issued to both 
the seller and purchaser of the machine 
under a conditional bill of sale ‘‘as interest 
may appear,’’ and covered loss ‘‘by theft, 
robbery or pilferage by any persom or per- 
sons other than those in the employment, 
service or household of the insured.’’ It 
was held that both the interest of the seller 
and the conditional buyer were insured, 
and that as respects the seller’s interest in 
the policy the buyer was not within the 
exception quoted and that the seller was 
entitled to recover from the insurer where 
the conditional buyer stole the motor- 
eycle.5* 

What Conditional Seller Entitled to Re- 
cover For.—A conditional seller may re- 
cover on the basis of his interest in the 
automobile. This has been held to be the 
unpaid installments, plus interest thereon, 
where the contract of sale provided for in- 
terest on all deferred payments.*® 

Equipment Covered by Policy.—The 
term ‘‘equipment,’’ as used in an automo- 
bile theft policy, includes whatever is 
needed for efficient action or service. It 
is not limited to such as may be attached 
to the automobile, or carried therein or 
thereon, or such as may be carried in a 
place provided therefor. It has been held 
to include a rectifier, used in charging the 
batteries of the automobile with electric 
current, although it was not purchased 
with the automobile, as a part of its equip- 
ment, but acquired subsequently.34 

Of course, the express provisions of the 
policy may limit the things that are to be 
considered ‘‘equipment’’; this being a con- 
sideration of the word not so limited. 

In discussing this question, the Court, 
in the case cited, in part said: 

‘*A few illustrations may prove help- 

(33) Phoenix Assur. Co. v. Eppstein, 73 Fla. 991, 
75 So. 587, L. R. A. 1917F, 540 (1917). 

(34) Neal, etc., Co. v. Liverpool & L. & G. Ins. 
Co., 178 App. Div. 730, 165 N. Y. Supp. 204. 

(35) Buxton v. International Ind. Co., Cal. App., 


191' Pac. 84. 
(36) Old Colony Ins. Co. vy. Kolmer, Ind. App.,* 


” 136 N. B. 51 





ful: Most owners of automobiles carry 
an emergency jack, when on the road, 
for use in the event of deflated casings. 
This is certainly a part of the equipment 
of the automobile. Some owners also 
have other jacks, which they keep in 
their garages, with which to raise and 
support their automobiles from the floor, 
when left standing for a considerable 
time. Can it be said with reason that the 
former is an equipment, while the latter 
are not, merely because one is carried 
with the automobile, while the others re- 
main in the garage? Formerly all auto- 
mobile owners, and even now most of 
them, carry small hand pumps for the 
purpose of inflating their casings when 
on the road. These are evidently a part 
of the equipment of such automobiles. 
Some may have larger and more efficient 
pumps for such purpose, which are not 
earried in or on their automobiles because 
of their size. But can it be sucessfully 
urged that because of the difference 
stated, the latter are not a part of the 
equipment of such automobiles? We are 
clearly of the opinion that it cannot be 
done, as to do so would give too much 
importance to a comparatively imma- 
terial fact. Other illustrations might be 
drawn from the use of appliances for 
cleaning and lubricating, but more are 
unnecessary. 

‘As bearing on the intention of the 
parties to the policy in suit, the trial 
court may have believed that appellant 
knew, as a matter of common knowledge, 
that an electric automobile cannot be 
operated without being charged with 
electricity, and that many owners of such 
automobiles had or might have appliances 
for that purpose, and may have given 
weight to the fact that, with such knowl- 
edge, appellant considered the equip- 
ment which it did not desire that the 
policy should eover, and only eliminated 
therefrom ‘robes, wearing apparel, per- 
sonal effects, extra bodies, * * * tools 
and repair equipment,’ as therein specifi- 
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eally enumerated. That such was the 
intention of appellant is a reasonable in- 
ference from the facts stated, since the 
policy was evidently prepared by it, and 
we must give effect to such inference on 
appeal.”’ 


Diminution in Value Caused by Thief.— 
A policy insuring against loss or dam- 
age by theft, robbery or pilferage, also pro- 
vided that, ‘‘In the event of loss or damage 
under this policy, this company shall be 
liable only for the actual cost of repairing, 
or, if necessary, replacing the parts dam- 
aged or destroyed.’’ It was held that the 
policy covered loss by diminution in value 
of the car while used by a thief. In this 
respect, the Court said that, ‘‘ The language 
used in the policy insuring against loss or 
damage, if amounting to $25 or more on 
any single occasion by the theft, robbery 
or pilferage, is very broad and comprehen- 
sive, and it cannot be maintained with any 
degree of reason that the diminution in 
value was not a part of the loss or damage 
insured against under the plain terms of 
the policy.’’3” 

In a New York ease, the Court stated the 
law in these words: ‘‘If, following the 
theft, the car should be recovered intact, 
in the same condition it was before the 
theft, plaintiff’s only damage would be ex- 
penses incurred in recovering the car, and 
perhaps, in addition, the value of its use 
during the period between the theft and 
the recovery of the car. If the car were 
damaged or destroyed while in the custody 
of the thief, plaintiff’s damage would in- 
clude also the diminution or ivss of value 
of the care thus stolen.*® 

Destruction of Car by Thief—When an 
automobile, insured against theft, robbery 
or pilferage, is stolen and wrecked by the 
thief, so that it is a total loss, the company 
is liable for full value. The law is well 
explained by the following quotation: 

‘Tt is also contended, and this is the 
main issue presented on this appeal, that 
(37) Federal Ins. Co. v. Hiter, 164 Ky. 743, 176 

S. W. 210, L. R. A. 1915 E 575. 
F. Ins. Co., 98 


Callahan v. London & L. 
N. Y. Supp. 322 (1917), aff’d 179 App. 


Div. 890, 165 N. Y. Supp. 1079. 








the policy only insured the plaintiff 
against damages directly resulting from 
theft, robbery or pilferage, and that the 
occurrence of the accident by collision 
was not the direct result of a theft, and 
cannot be deemed to have been in con- 
templation of the parties entering into 
the contract. I am of the opinion that 
the proper construction of the policy is 
that it covers all damage resulting, or 
which, in the contemplation of the par- 
ties, might result, from theft, which 
would include damages caused by reck- 
less driving or handling of the car and 
storage of the same, or any use which 
destroyed its value in whole or in part. 
If, folowing the theft, the car should be 
recovered intact, in the same condition 
it was before the theft, plaintiff’s only 
damage would be expenses incurred in 
recovering the car, and, perhaps, in ad- 
dition, the value of its use during the 
period between the theft and the recov-— 
ery of the car. If the ear were damaged 
or destroyed while in the custody of the 
thief, plaintiff’s damage would include 
also the diminution or loss of value of 
the car thus stolen.’’® 
Effect of Recovery of Automobile.—A 
theft policy providing that the insurance is 
payable sixty days after notice and proof 
of loss and that there can be no abandon- 
ment of the machine to the company, means 
that there can be no abandonment before 
the expiration of the sixty days.*® 
In this case counsel for the insurance 
company relied on a number of English 
eases which hold that subsequent recovery 
of a captured ship prevents the owner 
from being entitled to the insurance as for 
a total loss, even if such recovery is after 
the insured has abandoned his interest to 
the underwriters. The Court, however, 
refused to follow the doctrine of these cases, 
saying: ‘‘All of the English and Ameri 
can eases cited have reference to maritime 
insurance—a branch of the law having 
well-understood customs and rules, distinet. 
(39) Callahan v. London & L. Fire Ins. Co., 89 
Misc. 589, 163 N. Y. Supp. 322. 


(40) O’Connor v. Maryland Motor Car Ins. Co., 
287 Ill. 204, 122 N. E. 489, 3 A. L. R. 787. 
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in some respects, from those relating to 
other classes of property—and can only 
be applicable, by analogy, to the case at 
bar.’’ The Court cited with approval the 
case of Norton v. Lexington F. & M. Ins. 
Co. (16 Ill. 235). 

Hence, it was held that recovery of the 
automobile after the expiration of the sixty 
days will not defeat liability on the policy. 

In a Missouri case the policy was held to 
be one of indemnity, under which the com- 
pany was required to make the insured 
whole in ease of loss, rather than to pay 
the face of the policy. It was held that 
the insurer having recovered the car, the 
insured would have been bound to receive 
it back upon proper tender of the car and 
payment by the insurer of all damages 
caused by reason of the theft. The report 
of the case does not show whether or not 
the car was recovered before the expira- 
tion of the period allowed by the policy 
for the payment of the loss. The insurer 
was held bound to return the machine to 
the insured at Kansas City, where it was 
stolen, and its obligation was not dis- 
charged by notifying the insured that the 
automobile was at Peoria, Illnois, and of- 
fering to turn it over to him there, and 
in addition to pay all damages by reason 
of the theft. ‘‘Plaintiff in Kansas City 
had no way of knowing what was the dam- 
ages to the ear stored in Peoria, Illinois. 
Nor do we believe it should have been re- 
quired to settle the damages without know- 
ing what liens had been created against 
the ear since the theft, and with no certain 
information of what would be the exact 
cost of returning the car to Kansas City, 
to say nothing of the value of the time 
that plaintiff would have to devote to the 
matter of returning the ecar.’’*1 

Insurable Interest, Title, Etc.—A theft 
policy taken out by one who has no insur- 
able interest in the automobile sought to 
be covered, is void, and cannot be assigned 
by such person to the owner of the ear, 
even with the consent of the insurer.*” 

(41) Kansas City Regal Auto Co. v. Old Colony 
Ins. Co., 196 Mo. App. 255, 195 S. W. 579, 3 A. L. 
R. 793n (1917). a 


(42) O'Neill v Queen Ins. 
119 N. E. 678 (1918). 


Co., 230 Mass. 





An insurable interest is necessary to the 
validity of a policy, regardless of its sub- 
ject matter. A person has no insurable 
interest in a thing where his only right 
arises under a contract which is void or 
unenforceable. So, where an automobile 
theft policy provided that it should be void 
if the interest of the insured was other 
than ‘‘unconditional and sole ownership,’’ 
and the automobile was a stolen one which 
the insured had purchased, the policy was 
void, since by his purchase the insured 
acquired no title and did not have the 
ownership in the automobile required by 
the policy.*% 

NOTE—The clause in a policy relating to 
sole and unconditional ownership of the in- 
sured property has reference to conditions ex- 
isting at the date of the isuance of the policy, 
and not to future changes in the title. Parsons 
v. Lane, 97 Minn. 98, 4 L. R. A. (N. S.) 231, 
7 Ann. Cas. 1144; Rosenstock v. Mississippi 
Home Ins. Co., 82 Miss. 674; Collins v. London 
Assur. Corp., 165 Pa. St. 298. 

“The object of these and similar conditions 
in this and like policies is to make sure that 
the person seeking insurance is the real and 
substantial owner of the property, or interest 
in it, on which he intends to obtain insurance, 
and thereby to prevent wagering policies and 
fraudulent losses.” Lewis v. New England F. 
Ins. Co., 29 Fed. 496. 

On the question of change of ownership, in- 
terest, title, or possession, see Berry, Automo- 
biles (3d ed.), sec. 1658. 


In the Hessen case, 
Court said: 

‘“Whatever interest plaintiff had in 
the insured property must have been de- 
rived under his contract of purchase. 
His vendor is not shown to have had any- 
thing more than the possession of a stolen 
ear. Through his purchase plaintiff ac- 
quired no title and clearly never had 
such ownership as was required and de- 
fined by the terms of the policy. No one 
can convey a valid title to goods or chat- 
tels unless the vendor is the owner there- 
of or lawfully represents the owner. It 
is the duty of a vendee to determine 
whether he is securing good title to the 
thing purchased, and if title fails and 
loss ensues, the purchaser must look to 
his vendor. In general no one ean trans- 
fer a better or higher title to a chattel 


than he himself has.’’ 


(43) Hessen v. Iowa Auto. Mut. 
190 N. W. 150. 


cited below, the 


Ins. Co., Ia., 
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The burden is on the plaintiff, in an 
action on a policy of this kind to establish 
his insurable interest in the property by 
proof that he had the sole and uncondi- 
tional ownership of the car.** 

The plaintiff, in an action on a theft 
policy, alleged that on a certain date the 
defendant issued its policy covering an 
automobile to a third person; that the 
plaintiff purchased the car from such per- 
son; that four days later it was stolen; 
that at the time of purchase the policy was 
in the possession of a certain bank which 
was instructed to have it transferred to 
the plaintiff, which it agreed to do, and 
which he believed it did. It was held that 
the petition was subject to a general de- 
murrer, the Court stating that if the in- 
‘ gurer was liable to the plaintiff it would 
be so only by reason of the insurance con- 
tract, and that this was made with a third 
person, a stranger to the suit, and that, 
so far as the petition showed, the policy 
was never transferred or assigned to the 
plaintiff, and that no contract or privity of 
contract between him and the insurer was 
alleged.*5 

Where there was testimony that the in- 
sured’s father-in-law had made three pay- 
ments on the purchase price of the auto- 
mobile, and that he had taken out a license 
in his name to carry passengers, and set 
forth in a sworn statement that he had 
bought the car from the insured, and that 
it had been delivered to him, it was held 
that there was sufficient evidence to justify 
a finding that there had been a change of 
title, in violation of a provision that any 
change in the ownership or interest of the 
insured would immediately terminate the 
policy.*¢ 

Action was brought by a company to 
recover the amount which it had paid an 
insured to cover a loss by theft of the 
automobile in question, the company alleg- 
ing that the policy was issued on the war- 
ranty of the insured’s ownership of the 
automobile, and that at the time the car 


(44) Hessen v. Iowa Auto. Mut. Ins. Co., Ia., 


190 N. W. 150. 

(45) Indemnity Co. v. Mahaffey, Tex. Civ. App., 
231 S. W. 861, 19 A. L. R. 172n (1921). 

(46) Wood v. American Auto. Ins. Co., 109 
Kan. 801, 202 Pac. 82,19 A. L. R. 173n (1921). 





was insured, and at the time the insurance 
was paid, the insured was not the owner of 
the automobile, but that it was owned by 
a third party from whom it had been 
stolen. It was held that in the absence of 
an allegation of fraud or bad faith on the 
part of the insured, no recovery could be 
had.*7 

In the last cited case, the Court quoted 
from National L. Ins. Co. v. Minch,*® as 
follows: ‘‘A policy of insurance is an 
executory contract. The time for insisting 
upon the breach of any warranty contained 
in the original application was when claim 
was made for the execution of the contract. 
Mere ignorance of a fact which might have 
enabled the company to defend an action 
upon the policy on account of such breach 
is not such a mistake of fact as will en- 
able it to recover back the money. It will 
be presumed that the company either knew 
the fact or intended to waive any such 
defense, and voluntarily paid the money. 
Otherwise there would be no end to con- 
troversy and litigation, and the party re- 
ceiving the money would hold it subject to 
a lawsuit until the statute of limitations 
intervened.’’ 

A warranty of sale and unconditional 
ownership of the automobile insured is 
breached, and the policy avoided, where it 
appears that the insured had purchased the 
ear under a conditional sale contract, by 
which title was reserved in the seller to 
secure notes for the purchase price.*® 

A statute providing that no misrepre- 
sentation or warranty made in the negotia- 
tion of an insurance contract should be 
deemed material or avoid the policy, or 
prevent its attaching, unless such misrepre- 
sentation or warranty was made with actual 
intent to deceive, or the matter misrepre- 
sented increased the risk of loss, was held 
not applicable to a policy containing a pro- 
vision that it should be null and void if 
the interest of the insured in the automo- 
bile were other than unconditional and sole 
ownership, and it was undisputed that the 
insured was not the unconditional and sole 

(47) Fireman's Fund Ins. Co. v. Vinton, 190 
N. Y. Supp. 525 (1921). 

(48) 53 N. ¥. 144. 


(49) Ledvinka v. Home Ins. Co., Md., 115 Atl. 
596, 19 A. L. R. 167 (1921) 
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in some respects, from those relating to 
other classes of property—and can only 
be applicable, by analogy, to the case at 
bar.’’ The Court cited with approval the 
ease of Norton v. Lexington F. & M. Ins. 
Co. (16 Ill. 235). 

Hence, it was held that recovery of the 
automobile after the expiration of the sixty 
days will not defeat liability on the policy. 

In a Missouri case the policy was held to 
be one of indemnity, under which the com- 
pany was required to make the insured 
whole in case of loss, rather than to pay 
the face of the policy. It was held that 
the insurer having recovered the car, the 
insured would have been bound to receive 
it back upon proper tender of the car and 
payment by the insurer of all damages 
caused by reason of the theft. The report 
of the case does not show whether or not 
the car was recovered before the expira- 
tion of the period allowed by the policy 
. for the payment of the loss. The insurer 
was held bound to return the machine to 
the insured at Kansas City, where it was 
stolen, ‘and its obligation was not dis- 
charged by notifying the insured that the 
automobile was at Peoria, Illnois, and of- 
fering to turn it over to him there, and 
in addition to pay all damages by reason 
of the theft. ‘‘Plaintiff in Kansas City 
had no way of knowing what was the dam- 
ages to the car stored in Peoria, Illinois. 
Nor do we believe it should have been re- 
quired to settle the damages without know- 
ing what liens had been created against 
the car since the theft, and with no certain 
information of what would be the exact 
cost of returning the car to Kansas City, 
to say nothing of the value of the time 
that plaintiff would have to devote to the 
matter of returning the car.’’*4 

Insurable Interest, Title, Etc.—A theft 
policy taken out by one who has no insur- 
able interest in the automobile sought to 
be covered, is void, and cannot be assigned 
by such person to the owner of the car, 
even with the consent of the insurer.*? 


(41) Kansas City Regal Auto Co. v. Old ee od 
Ins. Co., 196 Mo. App. 255, 195 S. W. 579, 3 A. L. 


R. 793n (1917). 
(42) or v 
. 678 (1918). 


Queen Ins. Co., 230 Mass. 269, 


119 N. 





An insurable interest is necessary to the 
validity of a policy, regardless of its sub- 
ject matter. A person has no insurable 
interest in a thing where his only right 


_arises under a contract which is void or 


unenforceable. So, where an automobile 
theft policy provided that it should be’void 
if the interest of the insured was other 
than ‘‘unconditional and-sole ownership,’’ 
and the automobile was a stolen one which 
the insured had purchased, the policy was 
void, since by his purchase the insured 
acquired no title and did not have the 
ownership in the automobile required by 
the policy.** 

NOTE—The clause in a policy relating to 
sole and unconditional ownership of the in- 
sured property has reference to conditions ex- 
isting at the date of the isuance of the policy, 
and not to future changes in the title. Parsons 
v. Lane, 97 Minn. 98, 4 L. R. A. (N. S.) 281, 
7 Ann. Cas. 1144; Rosenstock v. Mississippi 
Home Ins. Co., 82 Miss. 674; Collins v. London 
Assur. Corp., 165 Pa. St. 298. 

“The object of these and similar conditions 
in this and like policies is to make sure that 
the person seeking insurance is the real and 
substantial owner of the property, or interest 
in it, on which he intends to obtain insurance, 
and thereby to prevent wagering policies and 
fraudulent losses.” Lewis v. New England F. 
Ins. Co., 29 Fed. 496. 

On the question of change of ownership, in- 
terest, title, or possession, see Berry, Automo- 
biles (3d ed.), sec. 1658. 


In the Hessen case, cited below, the 
Court said: 

‘Whatever interest plaintiff had in 
the insured property must have been de- 
rived under his contract of purchase. 
His vendor is not shown to have had any- 
thing more than the possession of a stolen 
ear. Through his purchase plaintiff ac- 
quired no title and clearly never had 
such ownership as was required and de- 
fined by the terms of the policy. No one 
can convey a valid title to goods or chat- 
tels unless the vendor is the owner there- 
of or lawfully represents the owner. It 
is the duty of a vendee to determine 
whether he is securing good title to the 
thing purchased, and if title fails and 
loss ensues, the purchaser must look to 
his vendor. In general no one can trans- 
fer a better or higher title to a chattel 


than he himself has.’’ 


(43) Hessen v. Iowa Auto. Mut. Ins. Co., Ia., 
190 N. W. 1650. 
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The burden is on the plaintiff, in an 
action on a policy of this kind to establish 
his insurable interest in the property by 
proof that he had the sole and uncondi- 
tional ownership of the car.** 

The plaintiff, in an action on a theft 
policy, alleged that on a certain date the 
defendant issued its policy covering an 
automobile to a third person; that the 
plaintiff purchased the car from such per- 
son; that four days later it was stolen; 
that at the time of purchase the policy was 
in the possession of a certain bank which 
was instructed to have it transferred to 
the plaintiff, which it agreed to do, and 
which he believed it did.. It was held that 
the petition was subject to a general de- 
murrer, the Court stating that if the in- 
surer was liable to the plaintiff it would 
be so only by reason of the insurance con- 
tract, and that this was made with a third 
person, a stranger to the suit, and that, 
so far as the petition showed, the policy 
was never transferred or assigned to the 
plaintiff, and that no contract or privity of 
contract between him and the insurer was 
alleged.*5 

Where there was testimony that the in- 
sured’s father-in-law had made three pay- 
ments on the purchase price of the auto- 
mobile, and that he had taken out a license 
in his name to carry passengers, and set 
forth in a sworn statement that he had 
bought the car from the insured, and that 
it had been delivered to him, it was held 
that there was sufficient evidente to justify 
a finding that there had been a change of 
title, in violation of a provision that any 
change in the ownership or interest of the 
insured would immediately terminate the 
policy.*® 

Action was brought by a company to 
recover the amount which it had paid an 
insured to cover a loss by theft of the 
automobile in question, the company alleg- 
ing that the policy was issued on the war- 
ranty of the insured’s ownership of the 
automobile, and that at the time the car 

(44) Hessen v. Iowa Auto. Mut. Ins. Co., Ia., 
190 N. W. 150. 

(45) Indemnity Co. v. Mahaffey, Tex. Civ. App., 
231 S. W. 861, 19 A. L. R. 172n (1921). ae 


(46) Wood v. American Auto. Ins. Co., 
Kan. 801, 202 Pac. 82,19 A. L. R. 173n (1921). 





was insured, and at the time the insurance 
was paid, the insured was not the owner of 
the automobile, but that it was owned by 
a third party from whom it had been 
stolen. It was held that in the absence of 
an allegation of fraud or bad faith on the 
part of the insured, no recovery could be 
had.*7 

In the last cited case, the Court quoted 
from National L. Ins. Co. v. Minch,**® as 
follows: ‘‘A policy of insurance is an 
executory contract. The time for insisting 
upon the breach of any warranty contained 
in the original application was when claim 
was made for the execution of the contract. 
Mere ignorance of a fact which might have 
enabled the company to defend an action 
upon the policy on account of such breach 
is not such a mistake of fact as will en- 
able it to recover back the money. It will 
be presumed that the company either knew 
the fact or intended to waive any such 
defense, and voluntarily paid the money. 
Otherwise there would be no end to con- 
troversy and litigation, and the party re- 
ceiving the money would hold it subject to 
a lawsuit until the statute of limitations 
intervened. ’’ 

A warranty of sale and unconditional 
ownership of the automobile insured is 
breached, and the policy avoided, where it 
appears that the insured had purchased the 
ear under a conditional sale contract, by 
which title was reserved in the seller to 
secure notes for the purchase price.*® 

A statute providing that no misrepre- 
sentation or warranty made in the negotia- 
tion of an insurance contract should be 
deemed material or avoid the policy, or 
prevent its attaching, unless such misrepre- 
sentation or warranty was made with actual 
intent to deceive, or the matter misrepre- 
sented increased the risk of loss, was held 
not applicable to a policy containing a pro- 
vision that it should be null and void if 
the interest of the insured in the automo- 
bile were other than unconditional and sole 
ownership, and it was undisputed that the 
insured was not the unconditional and sole 

(47) Fireman’s Fund Ins. Co. v. Vinton, 190 
N. Y. Supp. 525 (1921). 

(48) 53 N. Y. 144. 


(49) Ledvinka v. Home Ins. Co., Md., 115 Atl. 
596, 19 A. L. R. 167 (1921) 








106 


CENTRAL LAW JOURNAL 





i 








owner when he took out the insurance. 
The statute was declared not applicable 
when a condition precedent to the policy 
becoming effective was not performed.5° 

Sufficiency of Evidence—In an action 
on a theft policy the insured is not required 
to prove that the person who took the car 
intended to steal it. He establishes his 
ease by evidence from which a jury can 
reasonably infer that the automobile has 
been stolen.54 

While an action to recover under a theft 
policy is civil, and the plaintiff is required 
to establish his case only by a preponder- 
ance of the evidence,5* he must prove all 
the elements of larceny, for which elements 
resort must be had to the criminal law.5* 

The plaintiff’s ease need not be estab- 
lished beyond a reasonable doubt, and may 
be proved by circumstantial evidence.5* 

“Where insured parked his car near his 
office, and on his return, a few hours later, 
it was gone, and there was no testimony to 
the contrary, the trial court properly di- 
rected a verdict in his favor.55 

Proof that after the insured had driven 
his automobile aboard a ferryboat close up 
to the front, put on the emergency brake 
and stopped the engine, he went into the 
eabin before the boat started, and a few 
minutes later, when the boat was on the 
river, came out and the machine was gone, 
the chain at the rear of the boat lying loose 
on the deck and the gate at the rear half 
open, was held to make a prima facie case, 
entitling insured to recover under a theft 
poliey.5® 

Where the evidence showed that a dis- 
charged servant of the insured, whose 
duties while in his employ did not in- 


(50) a v. Globe & R. F. Ins. Co., Mass., 
129 N. EB. 290. 

(51) “ae v. St. Paul F. & M. Ins. Co., Mich., 
187 N. W. 265, 94 C. L. J. 432. 

(52) Buxton A? International Ind. Co., Cal. App., 
191 Pac. 84 (1920). 

(53) Valley Mercantile Co. v. St. Paul F. & M 
Ins. Co., 49 Mont. 430, 143 Pac. 559, L. R. A. 1915B, 
327 (1914). 

(54) That the automobile was stolen by some 
person or persons other than those in the employ- 
ment, service or household of the assured may 
be proved by circumstantial evidence. Kansas 
City Regal Auto Co. v. ‘Old Colony Ins. Co., 187 
Mo. App. 514, 174 S. W. 153 (1915). 

(65) Stone v. American Mut. Auto Ins. Co., 
Mich., 181 N. W. 978 (1921). 

(56) Chepakoff v. National Ben Franklin F. Ins. 
Co., 97 Misc. 330, 161 N. Y. Supp. 283 (1916). 





elude driving his automobile, unlocked the 
garage and put the batteries and other 
equipment on the car and drove it away 
without the owner’s knowledge or consent, 
and that the equipment was not on the 
ear when it was returned in a damaged 
condition, it was held that theft of the 


automobile with felonious intent was 
shown.5? 
Evidence in behalf of the plaintiff 


showed that a salesman took the automobile 
in question out at night with the permis- 
sion of the agent, so that he might demon- 
strate it to two of his out-of-town cus- 
tomers. He left the car standing in front 
of a hotel for twenty minutes and when 
he came back the car was gone. From the 
plaintiff’s evidence it could have been in- 
ferred that the salesman acted in bad faith 
with his employer in obtaining permission 
to use the car on the representation that 
he intended using it in his empolyer’s busi- 
ness when, in truth, he wanted to use it 
for the pleasure of his friends, and that 
despite his denials, the salesman was privy 
to the disappearance of the car. The de- 
fendant submitted no evidence, and the 
trial court directed a verdict for the plain- 
tiff. This was held to be error, as the 
plaintiff’s evidence presented vital issues 
of fact; that the credibility of the sales- 
man and the good faith of his conduct 
with reference to the theft of the car, were 
issues which should have been submitted 
to the jury. It will be noted that the sales- 
man was in the employ of the plaintiff.5® 

In an action by an insurance company 
to recover an automobile, which it alleged 
had been stolen from its assured, and for 
the loss of which it had reimbursed the 
assured, the burden was on the company to 
prove a better title than the prima facie 
title of defendant arising from possession 
by purchase from a third person In such 
action the statement by assured, who tes- 
tified for the company, that his car had 
been stolen was inadmissible, as a conclu- 
sion.5? 

(57) Pask v. London & L. F. Ins. Co., 
App. 271 (1918). 

(58) Kansas City Regal Auto Co. v. Old Colony 
Ins. Co., 187 Mo. App. 514, 174 S. W. 153 (1915). 


(59) Federal Ins. Co. v. Munden, Tex. Civ. App., 
203 S. W. 917 (1918). 
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1. Automobiles—Agency—Where a motor truck 
chauffeur’s helper, not employed to operate the 
car, and expressly prohibited from operating it, did 
operate it, and thereby injured another, the em- 
ployer was not liable for the injury.—Boettcher v. 
Best & Co., Inc., N. Y., 197 N. Y. S. 1. 


2. Bankruptcy—Award.—Claimant, having pro- 
ceeded with the arbitration of a dispute as to the 
amount due a bankrupt in accordance with stipula- 
tions of contract and provision of Bankruptcy Act, 
§ 26 (Comp. St. § 9610), providing for arbitration 
of controversy arising in the settlement of a bank- 
rupt estate, waived objection theretofore made, 
and could not, after the award, take advantage 
of a previous objection, as a claimant cannot, by 
interposing objection and thereafter proceeding, 
speculate on the result of an award.—In Re Pat- 
terson-MacDonald Shipbuilding Co., U. S. D. C., 
284 Fed. 277. 


3.——Claims.—Claims against bankrupt, Tide- 
water Coal Exchange, purchased within four 
months prior to bankruptcy by a debtor member 
chargeable with knowledge of its insolvency, at a 
large discount, held not rendered available as set- 
offs by the fact that they were acquired through 
an agent employed by the exchange to try to 
effect a settlement with all debtors and creditors. 
—Coyle v. Johnstown Coal & Coke Co., U. S. D. C., 
284 Fed. 301. 


4.—Homestead.—Though the filing of a volun- 
tary petition in bankruptcy deprived creditors of 
their right to proceed against the bankrupt’s prop- 
erty by levy of attachment or other mode of ac- 
quiring an involuntary lien, the bankrupt and his 
privies are not thereafter estopped to claim a 
homestead from the assets.—In Re Stump, U. S. 
C. C. A., 284 Fed. 199. 


5.—Jurisdiction—Under Bankruptcy Act, §§ 
23b, 68 (Comp. St. §§ 9607, 9651), the bankruptcy 
court is not empowered to render a general judg- 
ment in favor of the bankrupt estate against a 
third person; the jurisdiction of the court, in the 
absence of consent, being limited to ascertaining 
the net amount due the creditors.—In Re Patter- 
= ag aa Shipbuilding Co., U. 8S. D. C., 284 
Fed. a 


6.——Leased Premises.—Where it is the rule in 
a district that a receiver in bankruptcy, taking 





over a business conducted on leased premises, may 
continue to occupy for a reasonable time, receipt 
of rent for such time by the lessor is not a waiver 
of his rights under the conditions of the lease.— 
In Re Vail, U. S. D. C., 284 Fed. 399. 


7.—Security.—Under the law of Massachusetts 
on bankruptcy of a broker holding stocks deposited 
by, or bought for, a customer, as collateral secur- 
ity for his account. which stocks were mingled 
with others from which they were not distinguish- 
able, the certificates being indorsed in blank and 
not having been transferred to the customer’s 
name, the customer cannot recover from the 
trustee, as a trust fund, the net value of such 
stocks after payment of his indebtedness to bank- 
rupt.—In Re Codman, U. S. D. C., 284 Fed. 273. 


8. Banks and Banking—Checks.—Where a bank, 
when taken over by the state banking commis- 
sioner, has among its assets uncashed checks 
which have been so fraudulently received after in- 
solvency as to give to their depositors a right to 
recover them, the right is not defeated by the 
subsequent cashing of the checks by the liquidat- 
ing officer of the bank and commingling the pro- 
ceeds with other funds, since, under the correct 
rule, a recovery is not limited to the checks in 
specie, but may be had from the general fund when 
the gross and not the net assets of the bank have 
been augmented by the transaction.—Raynor v. 
Scandinavian-American Bank, Wash., 210 Pac. 499. 


9.——Deposits.—A bank deposit is subject to any 
agreement which the depositor and banker may 
make in regard to it, so long as the rights of third 
parties are not violated.—Fralick v. Coeur D’Alene 
Bank & Trust Co., Idaho, 210 Pac. 586. 


10.—TIlegal Assent.—That a Federal Reserve 
Bank joined with others in the adoption of a 
policy of making bank checks collectible at par- 
does not make it responsible for illegal means 
adopted by other reserve banks in attempting to 
enforce such policy.—American Bank & Trust Co. 
v. Federal Reserve Bank, U. S. C. C. A., 284 Fed. 
424. 


11.—Trust.—Where plaintiff bank advanced 
funds to purchase cotton, title to be taken in its 
name, and the buyer sold a “‘pool”” owned by sev- 
eral parties, including cotton purchased by plaintiff, 
although plaintiff did not know its cotton was 
being sold, the custom being for banks to retain 
the weigher’s certificates and permit buyer to ship 
in his own name, and where defendant bank had 
notice of plaintiff’s claim for cotton in the pool 
before shipment, when the buyer drew shafts with 
bill of lading attached and deposited them with 
defendant and when the proceeds were remitted to 
defendant, the buyer drew a check to plaintiff on 
defendant which it refused to pay, and defendant 
credited the proceeds on buyer’s antecedent debt, 
the proceeds were impressed with a trust in favor 
of plaintiff.—Morris County Nat. Bank v. First 
State Bank, Tex., 245 S. W. 86. 


12. Bills and Notes—Evidence.—In an action on 
a note against one who took over the maker’s 
business and promised to pay the balance of the 
note out of the profits or proceeds of the business, 
evidence held not to entitle plaintiff to recover, 
in that there was no evidence that defendant had 
made any profits or had sold the business, or re- 
ceived any of the proceeds of the sale thereof.— 
Orr v. Whisler, Ariz., 210 Pac. 564. 


13.——Statute.—Where a person secured a check 
by false representations and gave it to payee in 
payment of a debt, held, that payee was a “holder 
in due course,” and hence secured a good title, in 
view of Negotiable Instrument Act, § 52, subsecs. 
1-4, providing that a holder in due course is one 
who at the time the instrument was negotiated to 
him had no notice of any defect in title, and sec- 
tion 30, providing that an instrument is negotiated 
when it is transferred from one person to another 
in such manner as to constitute transferee the 
holder thereof, and sections 57 and 58, providing 
that a negotiable instrument is subject to the 
same defenses as if it was non-negotiable in the 
hands of any holder except a holder in due course. 
—Drumm Const. Co. v. Forbes, Ill,, 187 N. E. 225. 
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14. Carriers of Baggage—Baggage.—In a passen- 
ger’s action for loss of baggage, Vernon’s Sayles’ 
Ann. Civ. St. 1914, art. 708, forbidding common 
carriers to limit their liability in any manner what- 
ever, held controlling instead of the regulations 
promulgated by the Director General of Railroads 
during the period of federal control.—Lancaster v. 
Smith, Texas, 244 S. W. 1076. 


15. Carriers of Freight—Claims.—<Acts Ind. 1911, 
ec. 183, § 3, providing that claims for loss of or 
damage to freight shall be paid or rejected by 
earriers within 90 days, and, if neither paid nor 
rejected in whole or in part within such time, shall 
stand admitted as liabilities due and payable to 
their full amount, but not imposing any penalty 
for rejection, does not violate Const. U. S. Amend. 
14.—Southern Ry. Co. v. Clift, U. S. S. C., 43 
Sup. Ct. 126. 


16. Carriers of Goods—Title—Buyer is not en- 
titled to sue carrier for damages to potatoes 
shipped pursuant to a bill of lading to seller with 
draft attached, with directions to deliver potatoes 
to buyer only on payment of draft, as buyer did 
not have title at the time the potatoes were dam- 
aged, notwithstanding Personal Property Law, § 
101, subd. 2, providing that, where title to goods 
shipped is by bill of lading retained by seller, his 
property therein shall be deemed only for the 
purpose of securing performance by buyer.— 
ae a ek Canadian Pac. Ry. Co., N. Y., 196 


17. Carriers of Passengers—Misconduct of Pas- 
senger.—That a passenger who subsequently as- 
saulted another was laughing, talking, and having 
a good time was not such misconduct as would 
justify the inference of probable danger to other 
passengers so as to require the trainmen to antici- 
~ a P eg assault.—Payne v. Moore, Ky., 244 S. 


18. Chattel Mortgages—Canceled Debt.—Where 
plaintiff conveyed cotton-gining plant to trustee 
under agreement that corporation should be formed 
and stock issued to his creditors with the option 
to him of purchasing the stock by paying the 
creditors, the transaction did not constitute a 
mortgage; there being no element of defeasance 
and the debts being canceled and not continued.— 
Trott v. Flato, Tex., 244 S. W. 1085. 


19. Commerce—Employee.—A railroad employee 
engaged in oiling and keeping fires under engines, 
some of which were engaged in interstate com- 
merce, and whose duties were to take care of all 
engines, without regard to their use, was em- 
ployed both in interstate and intrastate commerce, 
and, when going to or coming from work, was en- 
gaged in both kinds of commerce.—Matthison v. 
Payne. N. J., 118 Atl. 771. 


20. Constitutional Law—Insurance Tax.—Craw- 
ford & Moses’ Dig. Ark., § 9967, imposing a so- 
called tax on premiums paid for insurance on prop- 
erty in the state to companies not authorized to 
do business in the state, is invalid, under Const. 
U. S. Amend. 14, as applied to policies contracted 
for, delivered, and paid for outside the state, at 
the domicile of the owner of the property, a for- 
eign corporation.—St. Louis Cotton Compress Co. 
v. State of Arkansas, U. 8S. S. C., 43 Sup. Ct. 125. 


21.—Intoxicating Liquor Law.—Acts 37th Leg. 
(1921) 1st Called Sess. c. 61, § 24 (Vernon’s Ann. 
Pen. Code Supp. 1922, art. 588%a4), providing that 
no person over 25 years of age convicted of the 
violation of the Intoxicating Liquor Law shall 
have the benefit of Vernon’s Ann. Code Cr. Proc. 
1916, art. 865c, authorizing the jury to recommend 
a suspended: sentence, held not obnoxious to the 
rule against discrimination.—Banks v. State, Tex., 
244 S. W. 1014. 

22.——Trustee.—Sp. St. Mass. 1918, c. 159, provid- 
ing for the operation of the Boston Elevated Rail- 
way by trustees, for the payment of any deficit 
from the treasury of the commonwealth, and for 
the assessment of the amount paid as taxes, and 
delegating to the trustees the power to determine 
the needed expenditures to comply with the obli- 
gations of a lease or the requirements of adequate 
public service, held not unconstitutional, as viola- 
tive of Const. U. S. Amend. 14.—City of Boston v. 
Jackson, U. 8. 8. C., 48 Sup. Ct. 129. 





23. Corporations—Notice.—Where defendants in 
an action for the appointment of a receiver to pre- 
serve the remaining assets and to recover mis- 
appropriated assets of the corporation were in 
court on the day set for the hearing, and were also 
in court upon the continuance of the hearing to an- 
other day and the order appointing a receiver, the 
receiver was not appointed without notice.—Buerck 
vy. Mid-Nation Iron Products Co., Mo., 245 S. W. 45. 

24.——Qualification to Sue.—A contract for the 
sale of 700 tons of cotton seed to be shipped at 
the purchaser's instructions to various points 
within the state is an interstate transaction, and 
as such makes it unnecessary for the vendor, a 
foreign corporation, to file its charter and get a 
permit to do business in the state as required by 
Vernon’s Sayles’ Ann. Civ. St. 1914, arts. 1314- 
1318, before being qualified to sue on the con- 
tract.—Memphis Cotton Hull & Fiber Co. v. Wilson 
Grain Co., Tex., 244 S. W. 1062. 

25.—Rescission for Fraud.—The fact that all 
purchasers of stock in the corporation (except the 
promoters) have been defrauded in the same way 
will not prevent one of them from recovering the 
full purchase price in an action of rescission for 
fraud, where neither the rights of creditors or 
third persons have intervened, nor proceedings in- 
stituted to distribute the corporate assets; other 
stockholders, in such case, are not “third per- 
sons” within the meaning of the rule, in the ab- 
sence of circumstances giving rise to an estoppel, 
and then a different principle applies.—Scow v. 
Bankers’ Fire Ins. Co., Neb., 190 N. W. 858. 


26.—Rescue from Fraud.—Bill by minority 
stockholders to rescue it from fraudulent misman- 
agement of majority stockholders for their own 
benefit need not aver demand on directors for 
redress, they being shown to be the mismanaging 
stockholders.—Henry v. Ide, Ala., 93 So. 860. 

27. Covenants—Restrictions.—Under recorded 
restrictions made a part of deeds to lots provid- 
ing that with certain exceptions the entire tract 
should be used for residence and dwelling pur- 
poses only and usual and natural uses connected 
therewith, and that but one dwelling and one barn 
should be erected on each lot, and that every house 
or barn should be located with reference to the 
street and lot lines as therein stated, a house 
designed for two families was excluded, since 
while a dwelling house may be a building in which 
more than one family dwell, ‘‘one dwelling’’ means 
the home, residence, or abode of one family.— 
Bennett et al. v. Petrino, N. Y., 196 N. Y. S. 733. 


28. Damages—Amount.—$10,000 held not exces- 
sive against street railway for accident to four- 
year-old girl, causing double hernia and spinal 
trouble.—Houston Electric Co. v. Schmidt, Tex., 
244 S. W. 1110. 

29. Death—Damages.—Where a railroad brake- 
man about 45 years old, earning at the time of his 
death approximately $175 per month, was of good 
habits, and spent his earnings mainly for his 
family, a verdict, awarding $10,000 damages to the 
widow for her pecuniary loss and $5,000 damages 
to two surviving minor sons, one being 19 years 
old, was not excessive, though they were earning 
money at the time of their father’s death.—Lan- 
caster v. Magrill, Tex., 244 S. W. 1078. 


30.—Excessive Damages.—Damages of $7,000 
for the death of a girl 16 years old, who was earn- 
ing $5 per week and giving it to her parents, who 
were of the ages of 45 and 46 years, held exces- 
sive to the extent of $1,000.—Buchholz v. Standard 
Oil Co., Mo., 244 S. W. 973. 

31. Exchanges—Title.—Coal shipped by defend- 
ant to Tidewater Coal Exchange, which under its 
rules became common property of all members con- 
tributing to the pool, was seized while still in the 
cars under the government order of January 14, 
1918, providing that all coal shipped after it went 
into effect should be subject to confiscation, and 
that when seized such coal should be regarded as 
belonging to the consignor, regardless of any 
previous passing of title. Payment for the coal 
seized was made to and accepted by defendant. 
Held that, though title had passed, the coal had 
not lost its identity, and under the terms of the 
order the loss was that of defendant, which was 
not entitled to credit for the coal with the ex- 
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change.—Coyle v. Archibald M’Neil & Sons Co., U. 
S. D. C., 284 Fed. 298. 


32.——Title.—Under the rules of the Tidewater 
Coal Exchange, title to coal shipped by members 
and placed in the several pools did not pass to 
the exchange, but remained in the shippers as 
co-owners in proportion to their contributions.— 
New River Collieries Co. v. Snider, U. S. D. C., 
284 Fed. 287. » 

33. Explosives—Packages.—Ky. St. 1915, §§ 2206 
and 2208, requiring the branding or marking of the 
barrels, casks, or packages containing petroleum 
or other oils used or sold, applies when oil is sold 
in a barrel, cask or package for delivery in that 
form, but not where cans of the seller were used 
merely in transporting the oil to the buyer’s place 
of business, where they were emptied by the 
seller’s employee and then returned to the seller’s 
place of business and did not remain, even tem- 
porarily, in the buyer’s possession.—Common- 
wealth v. Standard Oil Co., Ky., 244 S. W. 889. 

34.——Petroleum Products.—Permitting the use 
of a motor truck emitting sparks and flame in an 
oil company’s shed, used for storing petroleum 
products, the floor of which was saturated with 
oil and gasoline, and near to which were large 
quantities of gasoline in tanks, in a vicinity where 
persons were constantly found, is gross negligence 
constituting a nuisance so as to make the com- 
pany liable for injury by a fire and an explosion. 
—Buchholz v. Standard Oil Co., Mo., 244 S. W. 973. 


35. Indictment and Information—Manufacture.— 
Under C. §S. § 3409, making it a misdemeanor to 
manufacture or aid and abet in the manufacturing 
or intoxicants, a conviction may be had for aiding 
and abetting, though the bill charges only the 
manufacture, notwithstanding the offense charged 
is but a statutory misdemeanor.—State v. Grier, 
N. C., 114 S. E. 622. 

36. Insurance—Authority to Cancel.—An agent 
to procure insurance is not authorized to cancel 
it unless that authority is plainly conferred, and 
it is not plainly conferred by a request by the 
owner of property already insured that it be kept 
insured and to keep him insured at any time any 
company canceled a policy.—City of New York 
Ins. Co. v. Jordan, U. 8S. C. C. A., 284 Fed. 420. 


37. Insurable Interest.—An equitable interest is 
sufficient to support an insurable interest.—Ward 
v. Concordia Fire Ins. Co., Mo., 244 S. W. 959. 


38.——Liability of Insurer.—Under policy provid- 
ing that, if insured changed his occupation to a 
more hazardous one, the company’s liability on 
his death should be the amount of indemnity which 
his premium would purchase at the rate fixed for 
such increased hazard, held that insurer was so 
liable in such an event, notwithstanding the fact 
that the changed occupation in which insured was 
engaged at time of his death was ‘‘noninsurable”’ 
that is, an occupation for which the insurer would 
not have issued a policy originally.—Gillies v. Pre- 
ferred Acc. Ins. Co., N. Y., 197 N. Y¥. 8S. 61. 


39. Unoccupied Building.—Where there was a 
house on a farm and barns containing stock and 
farm implements, under a policy covering barns 
and contents, but written on policy form covering 
both house and barns, providing that insurance 
should continue ‘‘while occupied as a private fam- 
ily residence,’”” and that policy should be void if 
“a building herein described * * * be or become 
vacant or unoccupied and so remain for 10 days,” 
the buildings could not be considered vacant or 
unoccupied if the house was used as a dwelling or 
home.—Kelly v. Utica Fire Ins. Co., N. Y., 196 
N. Y. S. 7965. 

40. Intoxicating Liquors—Forfeiture of Vehicle. 
—To authorize the forfeiture of a vehicle as hay- 
ing been used for illegal transportation of liquors, 
under National Prohibition Act, tit. 2, § 26, the 
person in charge must previously have been ar- 
rested and convicted.—United States v. One Pack- 
ard Motor Truck, U. S. D. C., 284 Fed. 394. 

41.——-Search Warrant.—Liquor search warrant, 
authorizing officer to “enter said premises in the 
day or night time, with the necessary and proper 
assistance, and there diligently to investigate and 
search into and concerning said violations, and to 
report and act concerning the same as required 








of you by law,” held insufficient for failure to 
specifically describe the property to be seized, as 
required by Espionage Act, tit. 11, § 6 (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, § 10496%f).—Giles 
v. United States, U. S. C. C. A., 284 Fed. 208. 

42.—Testimony.—Federal agents, who, having 
entered on premises where there was an unoccu- 
pied house, smelled the fumes from a still, held 
authorized without a warrant to search, and, hav- 
ing found the still in illegal operation in a sable, 
to arrest those operating it, and their testimony . 
as to the facts so discovered held admissible.— 
M’Bride v. United States, U. S. C. C. A., 284 
Fed. 416. 

43.——Transport.—Under Acts 1918, c. 388, § 3, 
making it unlawful to “manufacture, transport, 
sell, keep, or store for sale” ardent spirits, the 
words ‘for sale’ merely qualify the words imme- 
diately preceding, “keep or store,’’ and do not 
qualify the word “‘transport,’’ so that transporta- 
tion may be unlawful, although the liquor trans- 
ported was not for sale.—Sager v. Commonwealth, 
Va., 114 S. E. 590. 

44. Landlord and Tenant—Lease.—A lease of @ 
“floor” or “story’’ of a building includes its outer 
walls.—Leominster Fuel Co. v. Scanlon, Mass., 
137 N. E. 271. 

45. Livery Stable and Garage Keepers—Gross 
Negligence.—Where an automobile dealer  per- 
mitted a representative of the manufacturer to 
put his car in its garage for the night, proof that 
the following morning it placed the car in an 
alleyway or street, from which it was stolen, is 
insufficient to show gross negligence necessary as 
against a gratuitous bailee without any proof as 
to whether the car remained within view of the 
dealer’s agents, whether any watchman was sta- 
tioned by it to guard it, or whether the engine 
was locked or otherwise reasonably secured against 
removal.—St. Paul F. & M. Ins. Co. v. E. H. Trice 
Motor Co., N. Y., 196 N. Y. S. 684. 

46. Master and Servant—Minors.—A minor under 
the age of 14 years, by accepting employment in 
a cotton mill in violation of Park’s Ann. Civ. Code 
Ga., § 3149 (a), is not guilty of contributory negli- 
gence proximately causing injuries to his hand, 
caught between rollers.—International Cotton Mills 
v. Burnham, U. 8. C. C. A., 284 Fed. 351. 


47. Monopolies—Interstate Commerce.—A com- 
bination or conspiracy to obstruct and prevent the 
manufacture of articles of commerce which the 
makers, in the usual course of their business, 
manufacture on orders from customers, largely in 
other states, or which they have contracts to make 
and ship in interstate commerce, is one in re- 
straint of such commerce within Sherman Anti- 
Trust Act, § 1 (Comp. St. § 8820).—United Leather 
W. I. U. v. Herkert & Meisel Trunk Co., U. S. C. 
C. A., 284 Fed, 446. : 

48. Municipal Corporations—Automatic Sprin- 
klers.—Under G. L. c. 148, § 36, requiring certain 
buildings to be equipped with automatic sprinklers 
on the order of the fire marshal, a notice to equip 
a building with automatic sprinklers “in a manner 
satisfactory to the building commissioner’ was 
insufficient because: (1) The fire marshal cannot 
delegate his power or duty of determining the 
type of sprinkler and manner of installation; (2) 
an untrammeled discretion cannot be vested in 2 
public officer without some rule for guidance; and 
(3) the notice was too vague and indefinite because 
affording no guide by reference or otherwise.— 
Commonwealth v. Badger, Mass., 137 N. E. 261. 

49.—Humanitarian Doctrine.—In an action for 
injuries received in a collision of automobiles at 
a street intersection, the case being submitted on 
the humanitarian doctrine, an instruction that if 
plaintiff approaching in a westerly direction, 
carelessly and negligently attempted to cross im- 
mediately in front of defendant, approaching in a 
southerly direction, in such manner as to cause 
the collision, the verdict should be for the de- 
fendant, was erroneous, since under said doctrine 
plaintiff could recover, though he carelessly and 
negligently attempted to cross in front of defend- 
ant, provided plaintiff was not so nearly in front 
of defendant’s automobile that by the exercise of 
ordinary care defendant’s driver could have 
avoided the collision after he saw, or by the ex- 
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ercise of ordinary care could have seen, plaintiff 
in a position of peril and oblivious thereto, or if 
plaintiff, although knowing his peril, had not in- 
tentionally or wantonly put himself into it, and 
was unable to extricate himself.—Schreiber v. 
Bahr, Mo., 244 S. W. 957 


50.—Improvement Districts.—Where, in a local 
improvement district, each and every parcel of land 
enjoys a special benefit when shared by the general 
public, the cuvurts will not inquire into the quan- 
tum of special benefit which will accrue to the 
property owners.—Federal Const. Co. v. Ensign, 
Calif., 210 Pac. 536. 

51.——Notice.—Where a pedestrian was electro- 
cuted by touching a defective electric light post, 
notice to a city policeman and a city market master 
held not notice to the city of the defect; neither of 
such officers being shown to have been charged by 
law with the duty of correcting or reporting con- 
ditions observed by them to the officers whose duty 
it was to look after the sidewalks.—City of Padu- 
cah v. Ivey’s Adm’r, Ky., 245 S. W. 4. 

52.——Ordinance.—An ordinance may provide a 
different punishment for its violation than is fixed 
by a statute forbidding the same act.—In Re Hurs- 
ton, Kan., 210 Pac. 495. 

53. Negligence—Duty of Proprietor.—It is the 
duty of a proprietor to warn an invitee of dan- 
gers of which the proprietor knows or should be 
informed, and of which the invitee is not aware.— 
Montevallo Mining Co. v. Little, Ala., 93 So. 873. 


54.——Duty to Warn Driver.—Under the rule that 
a@ passenger in a vehicle upon noting danger and 
having an opportunity to avoid it is charged with 
the duty of warning the driver, it cannot be said 
that the negligence of the driver of a motorcycle 
Would necessarily be imputed to a passenger in his 
side car, without any further showing.—Swanlund 
v. Rockford & I. Ry. Co., Ill., 137 N. E. 206. 


55.——Employers Liability Act.—Evidence that 
plaintiff, a pedestrian, was injured by a portable 
scaffold, which a contractor erecting a building for 
defendant had left on a pile of rubbish, piled on 
a vacant lot, without screening the pile from the 
sidewalk so that a wind caused the pile. to fall, 
held not to prove negligence charged in an action 
under the Employers’ Liability Act, for personal 
injuries caused by negligent construction of a 
scaffold adjacent to the sidewalk.—Whitechurch v. 
Mutzig, Ore., 210 Pac. 623. ° 

56. Railroads—Trains.—Where three cars stand- 
ing on a side track were to be taken from the side 
track and incorporated ir the train, although the 
haul was only a short distance, it did not make 
the engine and the three cars being thus switched 
a “train” within federal Safety Appliance Act 
(Comp. St. § 8605), as amended in 1903 (section 
8614), requiring trains in interstate commerce to 
be equipped with power brakes.—St. Louis South- 
western Ry. Co. v. Bounds, Tex., 244 S. W. 1099. 


57.——Unattached Engines.—In a suit for dam- 
ages to plaintiff’s automobile truck, struck by de- 
fendant’s locomotive at a street crossing, where the 
petition charged negligence by defendant in ex- 
ceeding the speed limits fixed by ordinance, it was 
proper to admit the ordinance in evidence, as 
against an objection that it did not apply to 
engines unattached and running alone.—Campbell 
vy. Chicago, B. & Q. R. Co., Mo., 245 S. W. 58. 


58. Sales—Acceptance.—Under Personal Prop- 
erty Law, § 125, subd. 3, giving the buyer, when 
seller delivered goods of the kind he contracted to 
sell, mixed with goods of a different description not 
included in the contract, the right to accept the 
goods fulfilling the contract and reject the rest, 
where seller sold leather selected by buyer at a 
specified price per square foot, and the greater 
part of the leather delivered was found to be 
leather not selected by the buyer, buyer has a 
right to accept that part of the leather, which 
consisted of leather seletced by it, and reject the 
remainder.—Amalgamated L. Companies v. Dr. A. 
Posner, Shoes, N. Y., 196 N. Y. S., 848. 


59.——Compensation.— Where defendant  pur- 
chased two carloads of potatoes from plaintiffs, 
and accepted and took possession of one of the 
carloads, and his mistake in paying the draft for 
the price of the other carload was not attributable 
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to plaintiffs, plaintiffs could not be deprived of 
compensation for the potatoes received because 
of the mistake.—Rooney v. McLeod, Mass., 137 
N. E. 266. 

60.—Delivery.—Evidence that seller understood 
buyer selected August 30th as delivery date merely 
to postpone delivery to latest date agreeable to 
seller, but that buyer wanted delivery then, be- 
cause later shipment would defeat his best selling 
period, held to show time of delivery was of the 
essence.—Dayvault & Newsome v. Townsend, Tex., 
244 S. W. 1108. 

61. Searches and Seizures—Evidence.—On the 
trial of a criminal case in the courts of this state 
(state courts), relevant incriminatory evidence, 
obtained by an unlawful search and seizure, is not 
inadmissible as contravening the Fourth and Fifth 
Amendments to the Constitution of the United 
States. Nor is the admission of such evidence 
violative of the due process clause of the Four- 
teenth Amendment to the Constitution of the 
United States. Nor does the admission of such 
evidence violate paragraph 16 of section 1 of 
article 1 or paragraph 6 of section 1 of article 1 
of the Constitution of this state. Johnson v. State, 
152 Ga. 271, 109 S. E. 662, 19 A. L. R. 641, and 
authorities cited. Under this ruling the admission 
of evidence as complained of in the instant case 
was not error.—Griggs v. State, Ga., 114 S. E. 582. 

62. Taxation—Par Value.—Under Corporation 
Act, § 105, requiring corporations to pay franchise 
tax of 5 cents on each $100 of the portion of its 
capitai stock authorized by its charter represented 
by business and property in the state, did not 
apply so as to require a corporation taxable there- 
under and which had increased its capital stock by 
additional issue of shares of no par value, to be 
fully paid up at $5 for each share, to pay 5 cents 
on each share of such stock of no par value; the 
provisions of sections 96, 101, 107, as to franchise 
taxes specifically providing that, if a corporation 
of the classes therein mentioned had capital stock 
of no par value, its shares, for purpose of fixing 
the fee, should be considered as of the par value 
of $100 each, must be deemed purposely omitted 
age | section 105.—People- v. Emmerson, IIl., 137 

63. Trusts—Fraud.—If a wife having made up 
her mind to abandon her husband, who had no 
knowledge thereof, or of her love affair with an- 
other, induced him to convey his property to her 
by an oral agreement, without intention to com- 
ply therewith, to hold the property in trust for 
him as his separate property, or in trust for the 
community. her fraud created a trust ex maleficio 
in husband’s favor, enabling equity to award him 
a reconveyance.—Johnson v. Johnson, Wash., 210 
Pac. 382. 

64. Waters and Water Courses—Riparian Rights. 
—A small stream well sunk and permanent held a 
water course giving rise to riparian rights, though 
it had at one time been ditched.—Pippen v. Car- 
penter, Ala., 93 So. 878. 


65. Wills—Undue Influence.—Where one is in- 
strumental in procuring a will to be made, a pre- 
sumption of undue influence is created, which must 
be rebutted by proof that he did not abuse or 
destroy the confidence reposed in him, and that 
the execution of the will was the free and volun- 
tary act of the testator.—Carroll v. Eckley, IIl., 
137 N. E. 195. 

66. Workmen’s Compensation Act—Party Plain- 
tiff.—In an action under Workmen’s Compensatfon 
Act, § 58, as amended by Laws 1920, c. 456, by 
the state for the use of the State Accident Fund 
against a wrongdoer, causing death of an em- 
ployee, where the obligation of the employer under 
the act was fully discharged by the insurer, the 
employer was not a necessary party plaintiff.— 
my v. New York, P. & N. R. R. Co., Md., 118 

67.—Right of Commission.—Facts may be in- 
ferred from the surrounding circumstances, and 
the absence of direct testimony is not conclusive 
that an injury did not occur, but the Industrial 
Commission has the right to make such reasonable 
inferences from the facts proven as in its judgment 
may be consistent with the contention of either 
| a aaa Packing Co. v. Brown, Utah, 210 
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